
STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Max Herbsman and Irving Mecker

d/b/a Herbsman Mecker Drug Store

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / 7 / 7 2 - 5 / 3 I / l S .

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  June,  1980.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of DeLerminat ion by mai l

upon Max Herbsman and Irving Mecker,  d/b/a Herbsman Mecker Drug Store, the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Max Herbsman and Irving Mecker
d/b/a Herbsman Mecker Drug Store
5001 Church Ave.
Brooklyn,  NY LI203

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE 0F NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Max Herbsman and lrv ing Mecker

d/b/a Herbsrnan Mecker Drug Store

for Redeterminat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Sales & Use Tax

under Art . ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / I / 7 2 - 5 / 3 1 / 7 5 .

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon Arthur Mandel l  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy Lhereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Arthur Mandel_l
570 7th Ave.
New York,  NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

l8 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 ,  1980

Max Herbsman and Irving Mecker
dlb/a Herbsman Mecker Drug Store
5001 Church Ave.
Brooklyn, NY 11203

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight.  of  review aL the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inguiries concerning the computat.ion of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner t  s Representat ive
Arthur Mandel l
570 7 th  Ave.
New York, NY 10018
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

MAX I{ERBSMAN and IRVING }IECKER
D/B/A r{ERBSMAN MECKER DRUG SToRE

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
Lhe Period June 1, 1972 through May 31,
1 ,975 .

Applicants, Max Herbsman and Irving

Store, 5001 Church Avenue, Brooklyn, New

revision of a determination or for refund

28 and, 29 of the Tax Law for the period

(File No. 14906).

DETERUINATION

Mecker dlbl a Herbsman Mecker Drug

York 11203,  f i led an appl icat ion for

of sales and use taxes under Art icles

June 1, 1972 through May 31, L975

Audit Division in an examination

the resultant f indings of

A small claims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two 1{or1d Trade Center, New York,

New York, on July 20, 7979 at 10:45 A.M. and continued on November 27, 1979 a

9:15 A.M.  Appl icants  appeared by Ar thur  Mandel l ,  P.A.  The Audi t  Div is ion

appeared by Ralph J .  vecchio,  Esq.  (wi l r iam Fox,  Esq. ,  o f  counser) .

New York, on July 20, 7979 at 10:45 A.M. and continued on November 27, 1979 aL

ISSI]E

I,/hether the audit procedures employed by the

of applicantsr books and records were proper and

addit ional taxable sales correct.

FINDINGS OF FACT

1. Applicants, Max Herbsman and lrving Mecker d/b/a Herbsman Mecker Drug

Store, operated a drug store located at 5001 Church Avenue, Brooklyn, New York.

2. 0n May 21, 7976, as the result.  of an audit,  the Audit Division issued

a Notice of Determination and Demand for Payment of Sales and Use Taxes Due



-2-

against applicants for the period June 1, 1972 through May 31, 1975 for taxes

due of  $201667.00 p lus penal ty  and in terest  o f  $8,905.88 for  a  to ta l  o f  g29,566.88.

3. Applicants executed a consent extending the t ime within which to

issue an assessment of sales and use taxes for the period in issue to Septembet 20,

1976 .

4. The Audit. Divisionrs sales tax auditox analyzed purchase invoices for

the months of July, 1974 and February, 1975 and determined that 49.2 percent

of said purchases were items that would be subject to tax when resold. Addit ion-

aIly, the auditor categorized the taxable purchases as sundries, candy, cosmetics,

greeting cards, photolab and cigars. An analysis of cash purchases for the

audi t  per iod d isc losed c igar  and c igaret te  purchases of  $97,489.00 and $159,A62.00

respectively. A rnarkup test was performed for selected items in each of the

foregoing categories using costs and sell ing prices in effect at the t ime of

the audit.  The markups were applied to applicable purchases which resulted in

add i t i ona l  t axab le  sa les  o f  $280 ,032 .00 .

Use taxes found due of  $230.73 on expense purchases are not  a t  issue.

5. At the hearing, counsel for the Audit Division introduced schedules

that  rev ised the addi t ional  taxable sa les determined on audi t  to  $231,188.00

based on the results of a pre-hearing conference. Said revisions were made

based on two addit ional test. months incorporated with the test months on the

original audit,  a 2! percent al lowance for pi l ferage and a reduction in the

markup on cigarettes and candy.

6. The books and records maintained by applicants were insuff icient for

the Audit Division to determine the exact amount of sales tax l iabi l i ty.

7. Applicants are members of Drug Guild, an association of small indepen-

dently-owned drug stores. Drug Guitd places advert isements on a weekly basis

with major New York City newspapers. Guild members are advised of the advert ised
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specials with their cost and mandatory sel l ing prices. The advert ised items

are usually sold at cosL or at minimal markups.

The Audit Divisionts markup lest did not reflect the discount nature

of the business operation.

8. Applicants submitted Drug Guild circulars showing the cost and advert ised

sell ing prices of various sundry and cosmetic i tems which reflect a minimal

markup. During the audit period, applicants' overal l  markup on sundries and

cosmetics was 22 percent and 58 percent, respectively.

9. The markup determined on audit for cigarettes did not. give consideration

Lo the tax imposed on nicotine content and cigarettes sold by the carton.

Applicantsr average markup on cigarettes during the period at issue was 25

percen t .

CONCIUSIONS OF IAW

A. That the Audit Division fol lowed generally accepted audit procedures

consistent with the nature of the business operation and such Lax due was

determined pursuant to section 1138(a) of the Tax Lawl however, the Audit

Division did not give consideration to the factors set forth in Findings of

Fact "8" and ftg'r and therefore overstated applicants' markup on sundry i tems,

cosmetics and cigarettes. Accordingly, the Audit Division's f indings of

addit ional taxable sales for the period June 1, I9l2 through May 31, 1975 are

reduced  to  $203 ,366 .00 .

B. That in al l  other respects, the audit f indings were supported by

substantial evidence.

C. That the application of Max Herbsman and Irving Mecker d/bla Herbsman

Mecker Drug Store is granted to the extent indicated in Conclusion of Law t 'A" 
I

that the Audit Division is hereby directed to modify the Notice of Determination



and Demand for Payment of Sales

that, except as so granted, the

-4-

and Use Taxes Due issued Ylay 27, 1976; and

application is in all other respects denied.

DATED: Albany, New York

JUN 1 8 f980

STATE TAX COMMISSION


